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MEMORANDUM TO THE DEPUTY MINISTER 


Deck on Trends in the Criminal Justice System 
(FOR INFORMATION) 


SUMMARY 


A deck on trends in the criminal justice system (CJS) was requested by the 
Deputy Minister to inform the Minister on what key issues and pressures exist in 
the CJS across Canada. 


The Research and Statistics Division prepared a deck entitled “Trends in the 
Criminal Justice System”. 


The Deck is attached at Annex A. 


BACKGROUND 


On December 22, 2015, the Deputy Minister met with the Director General of the Policy 
Integration Coordination Section and a representative from the Research and Statistics 
Division. At that meeting the Deputy Minister requested a deck on Trends in the 
Criminal Justice System (CJS) in order to inform the Minister on key issues and 
pressures impacting the CJS. The deck is attached at Annex A. 


DISCUSSION 


The attached deck provides an overview of specific trends in the criminal justice system. 


Of note, the deck highlights: 


the increasing costs in the CJS, despite a decreasing crime rate; 

the jurisdictional differences in the crime rate, noting that crime rates are highest 
in the provincial north and the Territories; 

the high proportion of certain crimes not reported to police and the reasons 
provided for not reporting; 

issues and trends related to vulnerable populations (i.e., those with mental health 
issues, substance abuse problems and neurocognitive disorders); 

that we are lacking a full picture of issues related to bail; 

that more than half of accused in custody have not been sentenced; 

that administration of justice offences, impaired driving offences and theft 
account for over 40% of the court caseload as well as a large proportion of 
resources; and, 
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D 
Unclassified 


e that Indigenous offenders are overrepresented in both provincial/territorial and 
federal corrections and that this has been increasing over the past decade. 


Many of the criminal justice system pressures (e.g., increased use of remand, 
increasing number of mandatory minimum penalties, high rates of Administration of 
Justice Offences, etc.) are disproportionately and negatively affecting Indigenous 
accused and other vulnerable groups. 


RESOURCE IMPLICATIONS 

N/A 

COMMUNICATION IMPLICATIONS 
N/A 

NEXT STEPS 


The deck at Annex A provides more detail on specific "Trends in the Criminal Justice 
System" and can be used to inform the Minister. We welcome any further changes or 
additional information you would like added to the material provided. 


Attachment(s) 
Annex A - Trends in the Criminal Justice System 


Prepared by: 

Kelly Morton Bourgon 

Principal Researcher 

Research and Statistics Division 
613-957-9600 

January 25, 2016 


Reviewed by: 
Stan Lipinski 
Director General 
PICS 
613-941-2267 
January 25, 2016 


Approved by: 
Donald Piragoff 
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Highlights 


* Costs of the Criminal Justice System (CJS) are high and increasing, despite 
a decreasing crime rate 


* Crime rates are highest in the provincial north and the Territories 

e In 2014, most victims of sexual assault did not report the crime to police 

* Chronic (repeat) offenders are responsible for a large volume of crime 

e Accused with mental health, substance abuse, and neurocognitive disorders 
(e.g., Fetal Alcohol Spectrum Disorder) are overrepresented in the CJS 

* Indigenous people are overrepresented both as victims and offenders and 
this has been increasing despite the G/adue decision 

e Weare lacking a full picture of the bail issue, however, for the 10" 
consecutive year, accused in remand outnumber those in sentenced custody 

* Administration of justice offences represent the highest volume of cases in 
adult criminal court 
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Costs of the CJS are high and increasing 


* In 2008, the total cost of the criminal Cost Category Costs $ (Millions) 
justice system was $15 billion. : 


* The total tangible (eg., health care, 
productivity loss) costs of Criminal 
Code offences was approximately 
$31.4 billion in 2008. 

* From 2002-2012, despite a decreasing 
crime rate there was a 36% increase 
in the overall CJS costs. 

* Costs increased 22% per Canadian 
(from $480-$580). 

* Federal CJS costs increased by 
33% and provincial CJS costs 


increased by 37%. : $967 


* Policing costs increased 43%. $12 
* Court system costs increased 21%. 


* Corrections costs increased 32%. $15,009 


Tangible costs include such things as health care, productivity loss, stolen or damaged property 
Ministère de ia Justice — Department of Justice 
Canada Canada 
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Even though CJS costs are increasing, police-reported crime 
rate is at its lowest since 1969 
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Property crimes Cher crimes 


* 2014 represented the 11' consecutive decrease in the police reported crime rate. 
* The rate of violent crime peaked in 2000 and has steadily decreased. The rate of 
violent crime has decreased by 26% from 2004. 
* The Crime Severity Index (CST) decreased for the 11 consecutive year. Both the 
violent (-5%) and non-violent (-2%) CSI decreased in 2014 4 
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2014 


Overall crime rates are substantially higher in the Territories, 


Rate per 100,000 population, 2014 
Northwest Territories i : —— ooo a es : WR 46,785 
Nunavut ms 2 - : 32,016 : : | 
: 26,623 | : 
HEN 12,084 : 
British Columbia 8,632 | 
Manitoba i § 353 
Alberta : 7,888 
Newfoundland BS 6221: 
Nova Sotia | : 6,195. 
Canada | M 5,774 
Prince Edward Island i 5,296 
New Brunswick 8 a 5,070 
Quebec 4,318 
Ontario EE 4,025 
a 5,000 10,000 15,000 20,000 25,000 30000 35,900 40,000 45,000 50,000 
8 Rate per 100,000 population, 2014 
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Compared to the south, crime rates are highest in the provincial north 
(particularly Saskatchewan and Manitoba) and territories, 2013 
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Almost two-thirds of criminal incidents not reported to police 


e According to the 2014 General Social Survey, about one-third (31%) of crimes 
were reported to the police. 

* Rates of reporting to the police were highest for incidents of household 
victimization (36%), followed by thefts of personal property (29%) and incidents of 
violent victimization (28%). 

* For sexual assault, 83% of incidents were not reported to the police, while 5% of 
incidents were reported. In 12% of cases, respondents did not answer or did not 
know if the incident was reported to police. 

* Reasons for not reporting the incident to police included: 

¢ Believing the incident was not important enough (78%); 

¢ Believing there was a lack of evidence (52%); 

¢ Believing the police would not have found the property or offender (51%); 
* Thinking no one was harmed or there was no financial loss (49%) and 

¢ Feeling that the incident was a personal matter (43%). 
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Violent victimization decreasing; risk factors of age, mental 
health, sex 


* According to the 2014 General Social Survey for the provinces, violent victimization — which 
includes robbery, physical assault and sexual assault - was 28% lower in 2014, than 10 years 
ago. 

+ Robbery decreased 39% from 2004 (men are primarily the victims); 
e Physical assault decreased 35% from 2004 (men are primarily the victims); 


e Sexual assault remained relatively stable over the past decade (women are primarily the 
victims). 


Key risk factors for violent victimization include: 
* Age - young people (aged 20-24) are most at risk; 


e Mental health — second most influential factor associated with risk of violent victimization 
in 2014; 


* Sex — females were at a higher risk of violent victimization than males in 2014; 


¢ Drug use, binge drinking and frequent evening activities — all these lifestyle behaviours 
increased the risk of violent victimization in 2014; 


¢ Maltreatment as a child, history of homelessness, homosexuals/bisexuals, 
* Indigenous people, particularly women, at greater risk for victimization. 8 
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Chronic offenders are responsible for a large volume of crime 
e There are no national data for chronic or repeat offenders. 


e According to BC Corrections, in 2012: 
* More than two-thirds of offenders were reoffenders; 
* 40% had 10 or more convictions over 5 years; and 
e 5% had 24 or more convictions over 5 years. 


e According to Statistics Canada, in Saskatchewan (2015): 
* 65% of persons with a police contact had at least one re-contact with police 


* 21% of persons with a police contact were responsible for 57% of police 
volume (5 or more contacts) within 2 years 


* Prevalence of re-contact was highest among 
* youth (younger than 15 years); 
* those found guilty; and 
* those who are sentenced to custody 9 
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There is a high prevalence of persons with substance abuse 
and mental disorders in the CJS 


Mental Health 

e Prevalence of offenders with mental health disorders is 2 to 3 times higher than in the 
general population and the prevalence has been increasing. 

e Excluding substance abuse and anti-social personality disorder, over 40% of male and over 
50% of female federal offenders have a lifetime prevalence of a mental disorder. 


Substance Abuse 

* The Correctional Service of Canada (CSC) reports that 80% of federal offenders have past or 
current substance abuse issues. 

¢ Other studies report that two-thirds of crimes are committed while under the influence of 
alcohol or drugs. 


Neurocognitive Disorders and Fetal Alcohol Spectrum Disorder (FASD) 
¢ The Yukon Department of Justice will release results from a FASD prevalence study in 
March 2016. Previous correctional file reviews found that 22% of this population may have 
FASD. 
* Astudy at a federal penitentiary in Manitoba found 10% of the sample had FASD and 70% 
had 2 or more neurocognitive deficits (e.g., memory, learning, etc.). 
* Another study by CSC of male federal offenders found that 25% have cognitive deficits. 9 
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We are lacking a full picture of the bail issue 


¢ Official statistics and research are lacking which prevents a full picture of the bail issue. 


e Based on an older study from Ontario, police are more likely to detain accused for a bail 
hearing than previously. The proportion of criminal cases that began in bail court rose from 
39% in 2001 to 50% in 2007. 


¢ This study also found that bail cases are requiring more appearances and the time it takes to 
make a bail decision has increased. In Ontario, in 2001 it took an average of about four days 
to complete a bail process. By 2007, this had increased to almost six days. 


e Data from 4,013 bail court observations in eight different Ontario courthouses (from 2006- 
2008) found that in 76% of the cases the appearances were adjourned. 


e A Justice Canada study in 2008 found that those who were male, single, Indigenous, 
unemployed and charged with robbery, administration of justice or break and enter were more 
likely to be detained by both police and court. 

e This study also found that one-quarter (25%) of accused were identified as violating or 
breaching their order of release by police, while a smaller proportion of accused violated their 
bail order (18%). 
e Criminal justice professionals have noted an aversion to risk reduces discretion at all stages of 


the bail decision-making process. 
11 
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More than half of accused in custody have not been convicted 


¢ Since 2004/05 the number of persons in remand 
has outnumbered those in provincial/territorial 
sentenced custody. 


e Adults in remand made up 54% of the custodial 
population, while those in sentenced custody 
made up 46% in 2013/2014. 


* [n 2013/14, the largest proportions of remanded 
persons were in Nova Scotia (67%), Ontario 
(63%) and Manitoba (62%). 

* In 2013/14, Indigenous offenders accounted for 
24% of all admissions to remand, up from 19% in 
2005/06. 


* The number of days in remand has been 
increasing in some jurisdictions (notably Nova 
Scotia, New Brunswick, Yukon). 

* [n 2008/09, the longest number of days in remand 
was 46 (Newfoundland) and the shortest was 4 
(Quebec). 
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Administration of justice, impaired driving and theft account 
for over 40% of court caseload 


e Administration of justice offences accounted for 23% of all cases in adult criminal court 
¢ Impaired driving cases (11%) and theft (10%) accounted for the next highest volume of cases 


e Median days to case completion is 123 days; however it varies by jurisdiction and offence 
type (2013/14) 


* Quebec (238), Manitoba (159) and Nova Scotia (155) have higher than national average 
median days (123) 


e Homicides had the longest median days to case completion (451 days), followed by sexual 
assault cases (321 days) and attempted murder cases (314 days). 


e A Justice Canada research study (2008) found that cases were longer when: 
* The accused had a criminal history 
* The most serious offence was violent 
* There was no guilty plea 
e The accused breached release conditions 
* There was inconsistent legal representation 
13 
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Administration of Justice Offences 
large proportion of CJS resources 


AOJQs) are responsible for a 


* In2014, AOJOs represented 9% of police-reported Criminal Code incidents. 
e The rate of AOJOs that result in a charge increased by 4% from 2006 to 2014. 
* Rates of AOJOs are highest in the territories and Saskatchewan: 

* Northwest Territories: 2,448 incidents per 100,000 population 

* Yukon: 2,300 incidents per 100,000 population 

* Saskatchewan: 2,041 incidents per 100,000 population 

* Nunavut: 1,705 incidents per 100,000 population 


e Since 2006, approximately 7 in 10 cases for AOJOs result in a guilty decision. This 
is higher than the average for all other offences. 


* In 2013/14, 50% of AOJOs in adult criminal court were given custody, which is 
higher than crimes against property (41%) and crimes against the person (36%). 


e [n 2009, administration of justice offences cost the criminal justice system an 
estimated $729 million. 


14 
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While the number of impaired driving cases has decreased, the time to case 


completion has increased 


. , "» Impaired Driving Cases: Total Decisions and Guilty 
* The number of impaired driving cases Cases, National, 2009/10 — 2013/14 


decreased by 22% from 2009/10 — 2013/14 

* The median days to case completion was 
141 days in 2013/14, up from 115 days in 
2012/13. 


* The national conviction rate has stayed 2012-2013 
near 80% for the past five years. 


2013-2014 "mm 


* 9% of impaired drivers received a 2011-2012 
custodial sentence; sentences are a median 


of approximately one month. ames; M 


* Fines represent the majority (82%) of most 
serious sentences given for impaired 


driving convictions. 2009-2010 


49,462 
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Canada’s incarceration rate is higher than most Western 


European Countries 


Number of inmates per 100,000 population 
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Indigenous offenders are overrepresented in corrections in 
all jurisdictions in Canada 


* The proportion of Indigenous male 


Aboriginal aduit admissions to correctional services, 


adults admitted to sentenced Canada, provinces/territories, 2011/2012 
provincial/territorial custody in Canada MK 5 

Canada 1S about 8 times higher than Newfoundians ane Lilradar RR B Aborigine! adult general population {55} 
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Indigenous offenders in provincial/territorial corrections 
have continued to increase across Canada 


¢ About one-quarter (25%) of adult males 


admitted to provincial/territorial Number of Indigenous Offenders in 
sentenced custody in Canada in Provincial/Territorial Custody 
2013/2014 were Indigenous, up from " 
15% in 2000/2001. 

* More than one-third (36%) of adult Manitoba 


women admitted to provincial/territorial 
sentenced custody in Canada in 
2013/2014 were Indigenous, up from 
18% in 2000/2001. 


* [n 2013, compared to the Canadian Saskatchewan 
Indigenous population, Indigenous BUR 
offenders were most overrepresented in 
Alberta (9 times for men and 13 times for 
women). 

* [n 2013/14, there was an 11% decrease in 
the overall number of offenders in e Aah toh ea RA leid Ll ER EE Poe MU LEA 
provincial/territorial sentenced custody, 
from the previous year. 


Alberta 
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Note: data not available for Alberta for 2012/13 and 2013/14 


Ministère de ia Justee — Department of Justice 
Canada Canada 


000021 


Released under the Access to Information Act / 
Divulgé(s) en vertu de la Loi sur l’accès à l’information. 


If no changes are made, the number of Indigenous offenders in 
federal custody will continue to increase 


* If nothing changes, approximately 1,000 
more offenders will be in federal custody in Number of Aboriginal Offenders in Federal Custody 
ten years. 


* The Indigenous population is rising. By 
2036 Indigenous people could account for 


between 4.6% and 6.1% of the Canadian 
population. -— Total Aboriginal Offender Population 


* The Indigenous population is young and 
since most crime is committed by young 
people, the Indigenous offender population 
may grow partially due to a young and 
growing Indigenous population. 


* The median age at admissions of Indigenous 
offenders 1s lower (30) compared to non- 
Indigenous offenders (34). 

* In 2014/15, 22% of the total federal offender 
population was Indigenous. An increase of 
1796 from 2010/11. 

* In 2013/14 there was a 3% decrease from 


the previous year in the overall number of 


federal offenders 1n custody. The dashed lines represent the projected numbers of Indigenous offenders in 19 
federal custody until 2019/20 
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Conclusion 


e Some important areas of the criminal justice system are lacking data to help create a 
national picture and fully understand the nature of the problem. 


e Reforms of these system pressures would likely result in a reduced number of 
vulnerable populations coming into repeated contact with the system, thus lessening 
the financial burden on the system, increasing social welfare and security of 
Canadians and increasing the objectives and principles of timely, fair, sustainable 
and equitable access to justice. 


20 
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-Secret 
TRUTH AND RECONCILIATION COMMISSION — DEPARTMENTAL RESPONSE 
| s.14 
ISSUE s.21(1)(a) 
s.23 
The Government of Canada is expected to respond to the Truth and Reconciliation 
Commission’s (TRC) Final Report Summary, including 94 recommendations focusing on 
repairing the relationship between Aboriginal people and the rest of Canada. 


BACKGROUND 


The June 2, 2015 TRC recommendations include both policy and program responses, and 
beyond this, broader positions on the need to improve the Government of Canada’s relationship 
with Aboriginal people. A response from the Government of Canada is expected and at this 
point, has not been publicly made. While there is no deadline for the response, the TRC 
recommends many actions start immediately. The final report (six volumes) is expected to be 
released in December 2015. 


Aboriginal Affairs and Northern Development Canada (AANDC) is leading the government- 
wide response to the recommendations and has been working closely with departments to ensure 
a coordinated approach. 


Overview of Recommendations. 

The TRC recommendations touch on both the policy and legal mandate of Justice Canada. 
Relating to legal, recommendations touch on s. 35 and equality rights (e.g., protecting, 
preserving or recognizing Aboriginal languages, traditional governance structures — particularly 
relating to justice or *sovereignty"), the conduct of litigation in relation to children’s issues, 
legislative changes, the issuance of a new Royal Proclamation, and the creation of new covenants 
or councils. Relating to policy, several recommendations focus specifically on addressing the 
over-representation of Aboriginal adult and youth offenders and victims in the criminal justice 
system and touch on mandatory minimum penalties, funding for community alternative measures 
for offenders, accessible victims services, needs of offenders with Fetal Alcohol Spectrum 
Disorder (FASD), and a public inquiry into missing and murdered Aboriginal women and girls. 


Implications. 


Page I of 2 
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s.21(1)(a) 
The recommendations related to the over-representation of Aboriginal victims and offenders 523 
(adult and youth) in the criminal justice system have implications for Justice Canada's polic 


RECOMMENDED OPTION 


It is recommended that Justice Canada continue working with federal partners to support 
AANDC in leading the government-wide response. In preparation for the possible release of an 
official Government response in the coming months, Justice Canada officials have identified 
options that Justice Canada could undertake. Among the many options are the following: 


KEY CONTACT APPROVED BY 
Daniéle Menard Donald K. Piragoff Pamela McCurry 
Director General and General Counsel, SADM ADAG 


Youth Justice and Strategic Initiatives Policy Sector Aboriginal Affairs Portfolio 
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24/03/2016 


ta ADPTAN SY 


DEPARTMENT OF JUSTICE 


Resetting Our Relationship with Indigenous People 
December 2, 2015 


Re rire den ustce Department of Justice SECRET 


& £AVAN EE ANS 


PURPOSE 


e Minister of Justice and Attorney General of Canada’s Mandate Letter includes a personal 
` commitment from Prime Minister: 


“It is time for a renewed, nation-to-nation relationship with Indigenous People based on 
recognition of rights, respect, co-operation, and partnership.” 


This deck will present a Justice Canada approach to Indigenous justice issues, supportive of 
your dual roles as Attorney General of Canada and Minister of Justice, that proposes a whole- 
of-government approach to renew the nation-to-nation relationship with Indigenous people 
and improve conditions in Indigenous communities. 
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24/03/2016 


BACKGROUND INFORMATION 


*  Pressures have triggered need to reconsider Justice Canada’s role in an integrated whole-of-government 
approach to Indigenous issues: 


* Attorney General role: provides whole-of-government legal advice to the executive branch; conducts 
all litigation for the federal government 


Minister of Justice role: legal advisor to Cabinet, develops Indigenous justice policy (among other 
areas); provides legal policy advice and programs to support Indigenous people’s access to justice and 
safer communities 


In support of your dual role, a departmental Indigenous Justice Plan (the Plan) was recently developed: 


* The Plan recommends options for whole-of-government approach in two priority areas: 
1) Resetting the relationship in Aboriginal law policy advice and litigation context 
2) Resetting the relationship by strengthening capacity to build safer socially/economically stronger 
Indigenous communities 
* The Plan links Justice’s levers (e.g., legal advice, litigation, policy, programs) to ensure an integrated 
federal approach and is aligned with Government's policy direction and instructions received to date 
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DEVELOPMENTS AND CHALLENGES 


* Some policy drivers: : 
* 94 Calls to Action in June 2015 Truth and Reconciliation Commission’s (TRC) Summary Report 
(final report due December 15, 2015) 
* Expectations of inquiry on missing and murdered Indigenous women and girls 
* Mandate letter priorities 


* Sources of current relationship issues: 
* legacy of colonization 
* policies and programs not responsive to Aboriginal rights, claims, aspirations 
* Government jurisdictional divides and lack of coordination in supporting Indigenous communities 


*  Resulting in: 
* Indigenous litigation inventory: over 1,000 cases (400+ are active) 
* Over-representation in criminal justice system (CJS) as victims/accused/offenders 
* 3% of the population; 20% of federal inmates; 24% of PT admissions. 
* Youth: 7% of the population; 41% of admissions. 
* 6x more likely to be victims of homicide 
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KEY STAKEHOLDERS/PARTNERS 


+ Indigenous communities j 
* Seek real and substantive reconciliation/ respectful partnerships to ensure initiatives are responsive 
to their rights, aspirations, and priorities 


Federal partners 
* Seek an integrated approach, e.g., among Justice Canada, Public Safety, Public Prosecution Service 
of Canada, Indigenous and Northern Affairs (INA) and social/economic development departments 


Provinces and Territories 


Non-governmental organizations 


. 


Private sector (e.g., natural resource-based companies) 


iS a 


MANDATE LETTER PRIORITIES 


* Four Indigenous-related priorities: 


] Inquiry into murdered and missing Indigenous women and girls (co-led with INA) 
2. Review litigation strategy 
3. Review/assess CJS changes and sentencing reforms to reduce rate of incarceration (co-led with 


Public Safety) 
Address gaps in services to Indigenous people/communities (co-led with Public Safety) 


* Four principles driving proposed options to: 1) meet your priorities; 2) advance objectives of the Plan: 
Apply reconciliation lens 
Renewed relationship 


] 

2 à 

3. Build on what works to collaboratively design options to address gaps 
4. Contribute to whole-of-government approach 
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OPTIONS - Aboriginal Law 


Resetting the relationship between Indigenous people and the Government of Canada in Aboriginal law 
policy, advice and litigation context 


Justice Canada provides legal and strategic legal policy advice to government on litigation, . 
consultation, negotiations and policy development relating to Aboriginal and treaty rights, and other 
legal issues relating to [Indigenous peoples. Proposed new initiatives: 


These initiatives would also support your efforts and those of other Ministers, as set out in Mandate Letters, to 


5 
improve conditions for Indigenous people (Annex). 


Rel imeem prenne dames Canada 


OPTIONS - Communities 


2. Resetting the relationship between Indigenous people and the Government of Canada by 
strengthening capacity to build safer, socially and economically stronger communities 


A. Current initiatives : 


Violence against Indigenous women and girls: Developing Compendium of. Promising Practices and 
family violence awareness materials; implementing justice components of SWC-led Action Plan 


Criminal law policy: Legal policy advice, with Indigenous lens, on: sentencing (including G/adue), 


mandatory minimums, administration of justice offences, restorative justice, mental health (including 
Fetal Alcohol Spectrum Disorder), Youth Criminal Justice Act (undertake initiatives encouraging better 
responses for offenders/accused) 


Federal Victims Strategy: Supports development/delivery of culturally responsive victim services for 
Indigenous victims of crime 


Programs responses: Two Indigenous justice programs delivered in collaboration with PTs, 
communities and service delivery agencies: Aboriginal Justice Strategy and Aboriginal Courtwork 
Program; other programs with broader scope also provide support (e.g., Legal Aid, Youth Justice 
Services Funding Program, etc.) 
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OPTIONS - Communities 


B. Proposed new initiatives : 


These initiatives would also support your efforts and those of other Ministers, as set out in Mandate 
Letters, to improve conditions for Indigenous people (Annex). 
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KEY CONSIDERATIONS 


* Reconciliation between the Government of Canada and Indigenous people is essential and requires: 


* Fulfilling mandate letter commitments (yours and advising other Ministers), including: 
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KEY CONSIDERATIONS (Continued) 


*  Optionscan be delivered in the short-term and over the longer-term 


* Without a concerted change in approach, Canada can expect: 
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PROPOSED NEXT STEPS 


Justice Canada could: 
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Annex: Justice Canada’s support for other government priorities 


In addition to supporting you, the INA Minister and Status of Women Minister in fulfilling 
mandate letter instructions related to Indigenous people, Justice Canada is providing legal 
advice and legislative support, as needed, on mandate letter priorities for other Ministers in 
the following areas (among others), all of which contribute to resetting the relationship 
between Indigenous people and the Government of Canada: f 


Public Safety: developing an action plan with provinces and territories, Indigenous Peoples, 
and municipalities on weather-related emergencies and natural disasters 

Infrastructure and Communities (with INA and SOW Ministers): improving physical 
infrastructure and housing in Indigenous communities; growing and maintaining Canada’s 
network of shelters and transition houses 

Employment, Workforce Development and Labour: renewing and improving the Aboriginal 
Skills and Employment Training Strategy, promoting economic development and creating 
jobs for Indigenous people 


Resource development: amend environmental assessment legislation to enhance the. 
consultation, engagement and participatory capacity of Indigenous groups 
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MEMORANDUM FOR THE MINISTER 


Indigenous Justice: Justice Canada Policy Approaches and Future Directions 


ISSUE 


. To provide an overview of Justice Canada's approach to helping you fulfill your mandate letter priorities 
pertaining to Indigenous issues. This includes working with federal partners towards resetting the 
relationship with Indigenous people and working with Indigenous people to build safer, socially and 
economically stronger Indigenous communities. 


BACKGROUND 


In recent months, Justice Canada has reviewed its approach to Indigenous justice issues by developing an 
Indigenous Justice Plan (Annex 1) to situate itself within a whole-of-government approach and to 
articulate innovative ways to address Indigenous justice issues across the country. The Plan leverages 
Justice Canada’s dual roles of Attorney General of Canada and Minister of Justice to strengthen the 
linkages between policy, programs, laws and strategic policy choices related to litigation with the 
objective of resetting the relationship between Indigenous people and the Government of Canada and to 
work with Indigenous people to build safer, socially and economically stronger Indigenous communities. 


Justice Canada’s policy function includes two key streams. The department supports the Minister in her 
role as Attorney General by providing strategic policy advice related to the management of Aboriginal law 
and legal issues. This includes litigation, negotiations and consultation on positions and strategies 
regarding issues such as claimed or established s. 35 rights. Under this stream, the department also has the 
policy lead (shared with Public Safety Canada) on negotiation of justice issues in the self-government 
context. Secondly, the department supports the Minister of Justice in the development of legislation and 
administration of justice policy in such areas as criminal law, family Jaw, human rights law, public law, 
private international law, constitutional law and Indigenous law. This policy role touches all points on the 
justice continuum from prevention, to intervention, enforcement, rehabilitation and integration. Justice 
Canada’s policy and program responses to Indigenous justice issues are focused on reducing the over- 
representation of Indigenous people, as victims, accused and offenders, in the criminal justice system and 
to preventing violence against Indigenous women and girls. 


Since the administration of justice is an area of shared jurisdiction between the federal, provincial and 
territorial (FPT) governments, there is an extensive history of FPT collaboration in the area of Indigenous 
justice policy, led by FPT Deputy Ministers (DM) Responsible for Justice and Public Safety. A DM 
Steering Committee on Aboriginal Justice (co-chaired by Justice Canada, Public Safety Canada, 
Saskatchewan’s Ministry of Justice and Nunavut Department of Justice) prioritizes work for the FPT 
Working Group on Aboriginal Justice, which is currently focussed on addressing violence against 
Indigenous women and girls, FPT investments in Indigenous communities and mental health. 
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collaboration and delivery of cost-shared initiatives with PT "partners will be critical to advance Justice 
Canada's Indigenous policy agenda. 


Current Justice Canada Policy Approach 


In support of the Minister as Attorney General, the department provides policy direction and advice to 
Indigenous and Northern Affairs Canada negotiators with respect to negotiating justice issues in self- 
government agreements and treaties. Administration of justice refers to the scope of Aboriginal 
governments’ jurisdiction or authority to administer, or give effect, to the laws they enact pursuant to the 
agreements. These provisions are aimed at supporting community-based justice approaches while also 
creating a foundation for more effective working relationships with provincial/territorial and federal 
enforcement agencies, prosecutors and courts. 


In support of the Minister of Justice, several inter-related policy areas touch on indigenous justice issues 
and policy work is coordinated within the department by a small team which provides senior officials 
with integrated, strategic advice. This role also includes, among other things, co-leading the coordination 
of Indigenous justice FPT work and coordinating the department's response to the Truth and 
Reconciliation Commission's Calls to Action. 


The department also provides legal policy advice to address violence against Indigenous women and 
girls. This includes advising on an engagement strategy and an inquiry into missing and murdered 
Indigenous women, and developing projects, such as a Compendium of Promising Practices to Reduce 
Violence and Increase Safety of Aboriginal Women in Canada and developing family violence awareness 
materials as part of the Justice Canada series Abuse is Wrong. Other work includes representing the 
department on the FPT Working Group on Aboriginal Justice's Subcommittee on Violence Against 
Aboriginal Women and Girls and implementing the justice components of the Action Plan to Address 
Family Violence and Violent Crimes Against Aboriginal Women and Girls. 


The department also develops criminal law policy responses with respect to adult and youth offenders. 
This includes providing legal policy advice on Indigenous justice with respect to sentencing (including 
Gladue), mandatory minimum penalties (adult), administration of justice offences, restorative justice, and 
mental health (including Fetal Alcohol Spectrum Disorder). With regard to youth specifically, the 
department provides legal policy advice on the Youth Criminal Justice Act and undertakes various 
initiatives to encourage more effective responses to offending by Indigenous youth. There is also a great 
deal of collaboration on criminal law policy through FPT Coordinating Committee of Senior Officials 
working groups. 


The Federal Victims Strategy (FVS) supports the development and delivery of culturally responsive 
victim services for Indigenous victims of crime, in collaboration with FPT partners and community 
organizations across Canada, through programming (Victims Fund) and policy initiatives (Policy Centre 
for Victim Issues). In addition, through the 2015-20 Action Plan to Address Family Violence and Violent 
Crimes Against Aboriginal Women, the FVS is collaborating with key stakeholders to deliver direct 
services and assistance for families of missing or murdered Indigenous women as well as training and 
capacity building for those Weng in this area. 


As a key policy lever, several of Justice Canada's programs are either exclusively or partially targeted 
towards addressing over-representation. The Aboriginal Justice Strategy (AJS) and the Aboriginal 
Courtwork (ACW) Program are the department's two national Indigenous justice programs and are 
delivered in collaboration with PTs, Indigenous communities and service delivery agencies. The AJS’ 
Indigenous community-based justice programs offer alternatives to mainstream justice processes. The 
ACW Program supports the delivery of court services to Indigenous people and has a two-fold purpose: 
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(1) to support Indigenous people who come into contact with the criminal justice system whether as 


accused, victims, witnesses or family members (2); as friends of the Court, to assist with communication 
between Courts and Indigenous people by providing accurate information about individuals before the 
Court, their circumstances, history and community-based resources for sentencing and bail purposes. 
These programs have contributed directly to achieving reductions in recidivism and post-sentencing 
offences, such as the violation of sentence or parole conditions. 


Other Justice programs have a broader scope and provide justice system-related support to Indigenous 
people and communities, and some are carried out with PTs: Legal Aid, the Youth Justice Services 
Funding Program, the Youth Justice Fund, the Intensive Rehabilitative Custody and Supervision Program 
and the Justice Partnership and Innovation Program. 


Building on this work, the department is exploring new, innovative approaches to addressing over- 
representation. The Indigenous Policy and Program Innovation (IPPT) Hub is exploring how 
innovative policy techniques and co-creation with Indigenous people can help contribute to eliminating 
over-representation in the criminal justice system. Innovative methods are being tested, such as design 
thinking, which emphasizes including the experience of those working in, and in contact with, the criminal 
justice system. 


CONSIDERATIONS 


The department's direction on Indigenous justice policy will be guided by recently developed policy 
options and analysis and current research that together provide a framework for future action. 


It also includes helping you, as Minister of Justice, to fulfill mandate letter 
priorities such as: the engagement strategy and inquiry into murdered and missing Indigenous women and 
girls; reviewing the changes in our criminal justice system to reduce the rate of incarceration of 
Indigenous people; and addressing gaps in services to Indigenous people throughout the criminal justice 
system. Extensive collaboration with other government departments, PTs and justice stakeholders will be 
critical and additional investments may be required. 


The department also has:a key role 
to play by building on current initiatives with proven impact and partnering with Indigenous people and 
communities to support the design or adaptation of programs and services that respond directly to their 
needs. In this spirit, it is recommended that the Government of Canada strengthen its partnerships 


Expanding On Existing Approaches 


In addition to engaging with stakeholders, there are several program responses that Justice Canada could 
pursue 


; Page 3 of 6 
Vulnerable Populations Over-represented in the Criminal Justice System 


000035 


Released under the Access to Information Act / 
Divulgé(s) en vertu de la Loi sur l’accès à l'information. 


s.14 
s.21(1)(a) 
s.23 


Existing cost-shared programs such as the Legal Aid Program and the Youth Justice Service Funding 
Program serve significant, and in some jurisdictions, majority, Indigenous populations, and include 
components that specifically address Indigenous people's needs. 


While there has been significant progress in the design and delivery of culturally responsive victim 
services, coverage in Canada has been limited and services are not available in all communities. Justice 
Canada could consider additional investments in the Victims Fund to support increased efforts in this area. 


Exploring New Initiatives 


Several new initiatives could be explored in cooperation with Indigenous people: 
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CONCLUSION 


In an effort to improve Justice Canada responses to Indigenous justice policy issues, it is recommended 
that the department expand on existing initiatives with proven impact and explore new, innovative 
approaches in consultation and partnership with other government departments, PTs and Indigenous 
stakeholders. While Justice Canada's role is key, we hold only one piece of a broader, government-wide 
strategy required to reset the relationship between Indigenous people and the Government of Canada 
based on a renewed sense of collaboration. 


ANNEXES [1] 

Annex 1: Relationship Reset: Justice Canada's Aboriginal Justice Plan 
Prepared by: 

Danielle Provencher 

Senior Analyst - 

Youth Justice and Strategic Initiatives Section/Policy Sector 

613-286-5876 

With Input From: 

Elizabeth Hendy 

Director General 


Programs Branch 
613-957-4344 
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Senior Analyst 
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TITRE/TITLE: Vulnerable Populations Over-represented in the Criminal Justice System: : 
People with Mental Health Issues and Indigenous people 


SOMMAIRE EXÉCUTIF/EXECUTIVE SUMMARY 


e This note provides background information, key considerations, and recommendations 
on how to effectively address the over-representation of vulnerable populations in the 
criminal justice system (people with mental health issues, including fetal alcohol 
spectrum disorder, and Indigenous people). 


e Inthe past 20 years, there has been a significant increase in federal offenders reporting 
symptoms of serious mental illness. People with mental illness come into contact with 
the criminal justice system due to many factors, including inadequate mental health . 
services, lack of affordable housing, and lack of social services and support. 


e Indigenous adults and youth are severely over-represented in the criminal justice system 
as victims and offenders. There are many interconnected factors that could explain 
Indigenous over-representation including historical experiences, cultural differences, bias 
in the criminal justice system, and socio-economic conditions. 


e Progress in the areas of mental health and Indigenous justice can only be achieved 
through a collaborative, coordinated approach with strong leadership to steer towards 
more favourable outcomes for Canada’s vulnerable populations. While the expectation 
for progress is similar among stakeholder groups (e.g., FPT governments, Truth and 
Reconciliation Commission (TRC), National Aboriginal Organizations, etc.), views on 
how to proceed vary in scope and substance. Possible Justice Canada responses are 
outlined 

and are designed to reduce the 
overpopulation of vulnerable populations in a holistic, collaborative, and sustainable 
way. 


e The TRC’s Final Report (including recommendations related to addressing the over- 
representation of Indigenous adult and youth offenders and victims in the criminal justice 
system) is expected to be released on December 15. 
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MEMORANDUM FOR THE MINISTER 


Vulnerable Populations Over-represented in the Criminal Justice System: People with 
Mental Health Issues and Indigenous people 


ISSUE 


How to effectively address the over-representation of vulnerable populations in the criminal 
justice system, including Indigenous people and people with mental health issues such as fetal 
alcohol spectrum disorder (FASD). 


BACKGROUND 


Indigenous people and people with mental health issues and FASD are over-represented in the 
criminal justice system as victims and offenders: 


Mental Iliness/FASD: Between 1997 and 2010, symptoms of serious mental illness reported by 
federal offenders at admission increased by 61% for males and 71% for females. Correctional 
Service Canada (CSC) indicates that 1396 of male offenders and 2996 of women offenders in 
federal custody self-identified at intake as having mental health problems. Data is lacking 
regarding mental illness in provincial facilities, but anecdotal evidence suggests the numbers are: 
significant, especially as there are more individuals in provincial corrections than federal 
corrections. FASD is an umbrella term used to describe the permanent brain damage caused by 
prenatal exposure to alcohol. The exact prevalence of FASD in Canada and in the criminal justice 
system is unknown. There is very limited data on FASD prevalence, but some small studies 
suggest that prevalence of FASD in a correctional setting may range from 10% to 23% of youth 
and adults. 


People with mental illness come into contact with the criminal justice system due to a myriad of 
factors, including inadequate mental health services, lack of affordable housing, and the 
insufficient and inappropriate social services and support. Moreover, individuals with mental 
illness are more likely to be arrested, detained, and incarcerated. Further, there is a high rate of 
substance abuse among individuals with mental illness resulting in a number of people with 
complex needs. Individuals with FASD come into contact with the criminal justice system for 
many of the same reasons, but also because the nature of their particular disability may render 
them more susceptible to negative influences, make them more impulsive and prevent them from 
learning from their mistakes. These individuals also commit a high number of administration of 
justice offences (e.g., breach of bail conditions) often due to their illness/disorder. 
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Indigenous people: Indigenous adults and youth are severely over-represented in the criminal 
justice system as victims and offenders. In 2013-14, Indigenous people made up 3% of the 
national population and accounted for 20% of federal inmates and 24% of provincial/territorial 
admissions. Indigenous youth represented 7% of the population and accounted for 41% of 
admissions. As victims, Indigenous people are three times more likely than non- Indigenous 
people to be victims of crime, and twice as likely to be victims of violent crimes. Indigenous 
women and girls represent a particularly vulnerable group; they are three times more likely than 
non-Indigenous women to experience violence and such violence results in more serious harm. 


The causes of Indigenous over-representation as offenders and as victims pertain to such factors 
as: (1) the impact of the legacy of colonization and related government policies, including 
Indigenous community dislocation, land loss, family and community fragmentation, residential 
schools and similar policies; (2) cultural differences between Indigenous and non-Indigenous 
peoples, particularly in the area of criminal justice; (3) bias in the mainstream policing, justice 
and corrections systems; and, (4) socio-economic conditions in many Indigenous communities 
that include low education levels, poverty, unemployment, a large number of single-parent 
families, residential overcrowding, lack of mobility, and alcohol and drug abuse. These factors 
are aggravated by a population bulge for 15-24 year old Indigenous people that is predicted to 
last for at least another 20 years, and this age cohort has the highest statistical incidence of 
criminal behaviour in Canada regardless of sex, ethnicity or region. 


CONSIDERATIONS 
Stakeholder Perspectives 
Mental Health and FASD 


Significant pressure to amend the Criminal Code to consider circumstances of people with 
mental health issues have come from: national criminal justice groups such as the Canadian Bar 
Association (CBA); Parliamentarians through Private Members' Bills; and, most recently, from 
the Truth and Reconciliation Commission of Canada's (TRC) Summary of the Final Report (the 
latter relates specifically to FASD). Much of the focus has been on developing exemptions from 
particular sentencing provisions, i.e., mandatory minimum penalties (MMPs). As for FASD, 
there have also been calls to make FASD a mitigating factor for the purposes of sentencing and 
create a new power in the Criminal Code which would permit a judge to order a FASD-specific 
assessment. There have also been calls to increase community resources. 


Many mental health advocates have indicated that the recently enacted, Not Criminally 
Responsible Reform Act could have a negative impact on mentally ill people who come into 
contact with the justice system. The Act created a high-risk not-criminally-responsible (NCR) 
accused designation in the mental disorder regime of the Criminal Code. Many argue that the 
creation of this new designation (which prevents NCR accused who are designated as high-risk 
from any access to the community except in very narrow circumstances) will deter mentally ill 
accused persons from raising the defence of mental disorder as they will not want to risk 
attracting this designation. They may be more likely to take their chances in the “regular” 
criminal justice stream and in the correctional system. Advocates argue that this may result in 
more mentally ill individuals ending up the criminal justice system (instead of the Review 
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Board/mental health system) and subsequently in the community as they cycle through the 
system without adequate mental health treatment. 


Indigenous Justice 


The TRC’s Summary of the Final Report and calls to action, which includes, among others, 
several recommendations related to addressing the over-representation of Indigenous adult and 
youth offenders and victims in the criminal justice system, and continuing calls for a national 
inquiry on missing and murdered Indigenous women and girls, have increased pressure on the 
federal government to respond. While a significant amount of work is already underway to 
address these issues, Justice Canada could also take additional measures to respond to the 
justice- related TRC recommendations and support the federal government in holding an inquiry 
into missing and murdered Indigenous women, both of which aim to address many of the 
interconnected issues which lead Indigenous people to become vulnerable. 


Potential Justice Canada Actions on Mental Health and FASD, and Indigenous Justice 


Many of the actions necessary to reduce interaction between vulnerable populations and the 
criminal justice system fall outside of Justice Canada’s mandate, which is why it is critical to 
develop stronger partnerships among federal departments, Provincial and Territorial 
governments and Indigenous communities. Furthermore, the Minister of Justice exercises a 
stewardship role in upholding the values of a fair and equitable system of justice and, therefore, 
has a strong interest in ensuring that the criminal justice system does not have a 
disproportionately negative impact on some of the most vulnerable members of society. There 
are several measures that Justice Canada can pursue to address the over-representation of 
Indigenous people and people with mental illness and FASD, in the criminal justice system. 


Mental Health and FASD 


Indigenous Justice 


Recognizing that over-representation is, in part, a manifestation of interconnected issues facing 
Indigenous communities, Justice Canada could pursue, with its partners, a multi-faceted 
approach to Indigenous justice, reflective of its dual mandate (Minister of Justice and Attorney 
General of Canada), which incorporates actions to reset the relationship between Indigenous 
people and the Government of Canada and help Indigenous people build safer, socially and 
economically viable communities (Annex 1). 
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Justice Canada Programs: 


Strategic interventions to break inter-generational cycles of violence and abuse: : 


Address Administration of Justice barriers causing a disparate impact on Indigenous adult 


Renewed focus on specific approaches to reduce over-representation: 


CONCLUSION 


Addressing the over-representation of vulnerable populations, in particular Indigenous people and 
people with mental health issues, is complex. Action will require a collaborative, coordinated 


approach with strong leadership to steer towards more favourable outcomes for Canada’s 
vulnerable populations. 
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Annex 1: Relationship Reset: Justice Canada's Aboriginal Justice Plan 


PREPARED BY 

Crystal Welsh 

Policy Analyst 

Youth Justice and Strategic Initiatives / Policy Sector 
613-862-9493 
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Executive Summary 


A stronger Canada with safer and socially and economically viable Aboriginal communities 
requires innovation and collective efforts to reset the relationship between the Government of 
Canada and Aboriginal people. The June 2015 release of the Truth and Reconciliation 
Commission’s Summary Report and recommendations, and continuing calls for a national 
inquiry on missing and murdered Aboriginal women and girls, have increased pressure for - 
greater engagement by the federal government to improve the relationship with Aboriginal 
people, address past wrongs and deal with their downstream éffects that continue to impede 
many Aboriginal communities from thriving. A response to: rs will inevitably result in a 
review of all of these complex and inter-related questio ee 
ae 
"v m 
Justice Canada has a unique vantage point to impro ie this relatioRSpip. In its Attorney General 
role in litigation and of providing legal advice lli tegrally linked a pacers in this area, x 
while in its Minister of Justice role, policy and programs aim to to help abot ial people access 
justice and have safer communities. The Departmepohas takélpthe Moa. dee a 
common front, through this Aborigiria EON E 


elus stice Plan, | to Ns Bate in an innova auge all-of- 
government effort to improve the rli tiofibbip. with E people to build a fairer society. 


dh m ah 
. The goal of this Aboriginal J justice Plan Le SEN Bue o all oW stice Canada to be in a better 
position to promote sut Hic lic choices that ef qun + rés underlying i issues in the 
Crown-Aboriginal relf ship Br Hor strated Pal “Managi iiglifigation. Second, to enable 
Justice Canada to take’ deadershi à ble on mi inal issues and ensure that a holistic, 


coordinated approach is tee Ken by À gore i eee to enable strong Aboriginal 


a b a > 


M 


SEES 

Withoutinew initiatives, Cage ca cañiéxpect the continued marginalization of Aboriginal people, 
worsening" OCio-economic citations à ge resulting downstream effects, increasing social 
unrest, continuethscrutiny by invernational bodies, missed opportunities for economic 

es. 
prosperity and coürt:decisions dictating or limiting policy approaches as the main forum for 
resolving disputes. Thee I need isb eat for a cohesive federal Aboriginal justice approach to 
improve relations with} b people and to help them improve conditions i in their 


communities. 


At Justice Canada, we are linking our levers pertaining to legal advice, litigation, law reform, 
policy and programs to help the federal government do its part in an integrated approach. And, 
we continue our leadership in working with provincial and territorial partners on Aboriginal 
justice initiatives, including to better coordinate federal/provincial/territorial (FPT) investments, 
to follow up on the recommendations of the Truth and Reconciliation Commission and to 
address violence against Aboriginal women and girls. Achieving results requires more than just 
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FPT government efforts; Aboriginal communities, private sector and non-governmental sectors 
are also key in the Aboriginal Justice Plan. As well, consultation with Aboriginal communities on 
the overall Aboriginal Justice Plan is critical to its success. Furthermore, a culture shift 
throughout the Government of Canada is needed, from risk aversion to policy decisions that 
allow innovation, flexibility and better outcomes for Aboriginal people. Justice Canada’s legal 
advice, policy and program work can push for this culture shift. 


The following Aboriginal Justice Plan offers several proposals for action in two priority areas: 
resetting the relationship between Aboriginal people and the.Government of Canada and 


helping Aboriginal people build safer, socially and economically’ ‘viable communities. 


1. The Partners 


Justice Canada's Aboriginal justice activities are? ‘Carried out by policy: and program staff, as well 
ESS 
as counsel at headquarters, regional offices andidepartmental legal sefvices units. The key 
federal partners are Public Safety Canada, the Public. Prosecution Service of: Canada, Aboriginal 
Affairs and Northern Development eed, as well as: Social’ Dolicy departments, ‘(Health 
Canada, Employment and Social Development Canada, Status of Women Canada and Canadian 
Heritage) and natural resources departments: {Fisheries and: ‘Oceans, Environment Canada and 
Natural Resources Canaday., Justice Canada. also contributes to federal horizontal initiatives, 
such as the Action Plan; to'Address Family Violence and Violent Crimes Against Aboriginal 
E EEE EM EAS UAE 
Women and Girls, the: Family Violence Initiative, the Urban Aboriginal Strategy, and leads the 
National Anti-Drug strategy, which: ‘includes funding for treatment programs for Aboriginal 
om 


people. | E ~ t 


Since thé: administration of justice is an area of: {provincial jurisdiction, Justice Canada works 
closely with, Provinces and Territories (PTs) throch various working groups and committees, in 
criminal aiid family law, Ince oe the FPT,Working Group on Aboriginal Justice, the Aboriginal 
Justice Strategy;FPT Working Group and the FPT and Tripartite Working Group on the Aboriginal 
Courtwork Programs As co- -chairs% ‘of the FPT Working Group on Aboriginal Justice, Justice 
Canada, Public Safety: Canada and; PT partners are striving to coordinate our investments, link to 
other social programming Sarid, ‘Collaborate to address violence against Aboriginal women and 
girls. Justice Canada is MC blishing an ADM-level FPT committee to consider options 
related to the recommendations of the Truth and Reconciliation Commission summary report, 

' as requested by FPT Deputy Ministers Responsible for Justice and Public Safety at their June 


2015 meeting. 


Justice Canada supports programs and projects carried out by partners, including PTs, 
Aboriginal communities and not-for-profit organizations. The Aboriginal Justice Strategy 
supports community-based projects that may link clients to services outside the justice sector, 
such as health and employment-related services, which may be provided by private enterprises 
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in some instances. Businesses may also be involved in restorative justice approaches if they s.21(1)(a) 


were affected by a crime. More links could be made to the private and non-profit sectors. 


2. The Priorities 


24. Reset the relationship Between av E^ E e Government of Canada= — :' 
cee SS e “+ 
SES 


2.1.1. cake D fi € 
Canada’s, selstionshipnwith À M. banal Te and thé; ;rights, claims and aspirations of Canada's 
Aborigifial: Ccommunitieszare important horizontal: issues that have significant implications for 
national i ree onal ecetinies, : as Sell as socio- “economic outcomes. The Canadian economy 
remains significantly reliant on:natural'résources, and it is now clear that there is a need to 

RES NUS 
enhance Aboriginal engagement: tand participation through the life-cycle of natural resource 
development projects if Canada wants to accelerate development and seize opportunities in 
increasingly open global: markets There is also a notable and persistent gap in socio-economic 
outcomes between Aboriginl and non-Aboriginal communities, due in part to the legacy of 
colonization, including residential schools, and the limitations of the /ndian Act in terms of 
unlocking the economic potential of reserve lands and facilitating strong, local governance. This 
gap creates significant downstream costs for governments and society, and remains a major 
impediment to improved Crown-Aboriginal relations. 


. 1 An estimated $315B in major resource opportunities exist in or near Aboriginal communities, and there will be 

approximately 400,000 Aboriginal youth of age to enter the labour market in the next decade (7.296 of the 
working-age population). At the same time, most regions of Canada are subject to section 35 Aboriginal or treaty 
rights or claims, making Aboriginal participation critical to progress in this area. 
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Importantly, there are also heightened pressures and expectations on the part of both ' — s21(1ya) 
Aboriginal and non-Aboriginal Canadians, particularly since the June 2, 2015 release of the ^ $23 
Truth and Reconciliation Commission's Summary Report and recommendations. Both 

Aboriginal and non-Aboriginal Canadians are increasingly pressing for greater engagement by 

the federal government in an effort to improve the relationship with Aboriginal people, address 

past wrongs and deal with their downstream effects, including the heightened vulnerability to 

violence of Aboriginal women and girls, both within and outside their own communities.? A 

response to either would inevitably result in a review of all ofthese complex and inter-related ` 
questions. 


‘Sine, sage fi first” Stifzeme Court of Canada (SCC) 
decision in 1973 indicating that unextingüis shed i AbSriginal right èist i in Canada, 


Se 


2.1.2. Oppor E to a t'a new course based on mutual respect and reconciliation 


A review of Aboriginal justice direction in government presents a timely and important. 
opportunity for a course correction. Given the persistent impacts of the socio-economic 
situation on the justice system and increasing signals sent by the courts! 


2 For example, increasing calls for an inquiry into murdered and missing Aboriginal women. 
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s of the legal framework 
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negurage such an approach, Justice 
alé for staff at Justice Canada and other federal 


For example, in the context of the NTI 
litigation, Justice Canada counsel developed a strategic plan to help the federal government 
_ bring itself into compliance with its obligations even while the litigation was ongoing, and 
. continue to provide legal and strategic advice related to the need to significantly modify 


Od 
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government operations in order to ensure e that thé Crown acts in accordance with other | s.21(1)(a) 


modern treaty obligations.* 


2.2. Help Aboriginal people build safer, — and economically viable ML 
communities 


2.2.1. Existing dynamic 


The justice system is dealing with persistent over-representati 


Sof Aboriginal people as victims 
and offenders in the criminal justice system. Much of this situation can be linked to 


violence and abuse. 


4 One specific example is Justice Canada support for Employment and Social Development Canada’s (ESDC) 
Framework for Aboriginal Modern Treaty Implementation which was developed in an effort to help ensure ESDC 
understands its obligations and honours them as a matter of good governance and risk avoidance. 
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2.2.2. Opportunity to chart a new course based on a whole-of-government approach to 
federal investment 


f3. Proposed Actions — 1 
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3.1. Rights and Claims 


Challenge 


_ Gaps 
There is a wide gap between what the law and Aboriginal people are calling upon the federal 
government to do and the government’s preparedness to effectively respond to rights, claims 
and demands for rights recognition under section 35 of the Cofistitution Act, 1982. This gap 
exists with respect to the nature and scope of Aboriginal rights: nd title; the duty to consult 
and accommodate; and historic treaties. Section 35 TUN of these areas will require . 
ongoing management ang attention, as well as a wid Yo 
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| | "TE 21(1 
3.2. Administration of Justice S NS 


Challenge 

Certain Aboriginal communities are interested in working with FPT governments to develop 
administration of justice arrangements that are more responsive to community needs and 
issues related to the administration, enforcement, prosecution and adjudication of both 
community and FPT laws and regulations. Indian Act by-laws and other community laws are not 
always enforced in First Nation communities, nor are existing tate of justice 
processes necessarily culturally relevant or responsive to coffimntinity justice interests. 

Presently, Justice Canada and Public Safety Canada havegiolicy authority! to negotiate 
enhanced administration of justice arrangements witk pii eo À First Nations; however, 
this authority is limited to those groups negotiating Comprehensive elt government 


agreements or modern treaties. NS 
b 
eraat 


WU UN 
S 
3.3. Enhanced Strate eot qtipation Management and Resolution 


Challenge : 


Too Much Litigation. 
Interactions between the Crown and Aboriginal people have often led to significant disputes 
and grievances, 


T Under Canada’s Inherent Right Policy. ` l 
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Que SES 


Equality and Discrimination Ew 

Canada is currently facing several legal challenges alleging discriminatiotiata,socio- -economic 
programs and policies relating to Aboriginal vob hese ca ases challenge ti basis for access 

to programs and benefits, allege insufficient rani take issue with decisiontmaking 
processes. The programs and benefit: S issue i in these* Cages are mostly provided on reserve. 

` Claimants often make use of comparisons $'towhat is providet off reserve by the Provinces to 
allege discriminatory treatment by the "erai ean ment. There i is also a group of cases 
challenging the registrationsprovisions in the, Indian” A: with redi stration often being a criterion . 
for access to programs? ijra addition to clins Girectlfc Sen enging specific socio-economic 
policies or benefits, his loose cluster of cases Sae cludes! th RÉ CAP/Daniels action regarding 
the legislative scope of $91(24) ofthe Constitution Act, 1867. If the SCC upholds the decision of 
+ Federal Court of Anne a sso are intléded within the exclusive jurisdiction of the 

- federal godernmenticanada Will: ney jegal “challenges for access to programs or penents 


current hly providéo statusligians. "iine 


Eee 


The com ghread betwee these disffarate cases is the attempt to improve socio- economic - 
outcomes either through gainitiBiaccess tó'programs and services, or by spurring.changes to 
those programs ahgiservices, Ti e cases are complex and ultimately place significant pressure 


on government progrataming, sting challenges in the fiscal relationship between FPT: . 


governments and the Cad tionship with Aboriginal people. They are also cases where 
sympathies can easily fall nthe side of Aboriginal groups given that Aboriginal people are 
among the most disadvantaged and marginalized members of Canadian society and are ` 
ultimately seeking to achieve enhanced programming. and funding in areas that have — — 


implications for socio-economic outcomes. 
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. Aboriginal Childhood Claims 
Aboriginal childhood claims involve both individual and class action cases related to alleged 
harm (abuse, mistreatment, loss of culture and language, "cultural genocide," etc.) while being 
educated or cared for as children in day schools, foster care, adoption placements and other 
institutions. These claims fall outside of the Indian Residential Schools Settlement Agreement 
and often raise novel legal issues with potentially significant ramifications for the federal 
government, such as claims for loss of, or failure to protect and promote, Aboriginal culture, 
language and identity. In the current environment, Canada is being targeted over the Provinces 
due to its special relationship with Aboriginal people and, to [3 the courts have been sending: 
the strong message (in the context of class certifications) | tat Aboriginal people who were 
harmed should have access to the courts. In addition, tee rent recommendations of the Truth 
and Reconciliation Commission based on the theme dfi sFeconcligtion, provincial apologies, and 
the statement by SCC Chief Justice Beverly MeLachl that Canad policy of assimilation” 

: carried out by Indian Residential Schools amou a to “cultural gende, ” have heightened 
pressures with respect to children’s claims. E 


Bd. 4. Helping Aboriginal People Build Safer, Socially and Economically Viable Abariginal 
COMMUNES 


15 


000059 


Released under the Access to Information Act / 
Divulgé(s) en vertu de la Loi sur l’accès à l’information. 


Confidential 
DRAFT- Revised September 17, 2015 


— Challenge 


Aboriginal adults and youth are over-represented as victims and offenders in the criminal 
justice system, compared to other Canadians. In addition to concern for Aboriginal people, 
over-representation of Aboriginal people in the criminal justice system is a critical social issue in 
Canada with significant economic implications for the administration of justice across 
_ jurisdictions, and for Canadian productivity more mabe particularly given Canada’s young 
. and growing Aboriginal population. 

f 
As for offenders, despite representing only approximately of the national popilatiort; 
: Aboriginal people made up about 2096 of federal inmates in 2043214: Provincial/territorial rates 
varied across the country, but Aboriginal We punted for neatly one-quarter (24%) of 
admissions. Aboriginal females accounted for.ä ~“ proportion oftsinale admissions to 
provincial/territorial sentenced custody (3 ES an did ne args! males à Wr male admissions . 
(2596). E 


With regard to youth, while there HÉtcen — 09 in the use ofthe formal 
youth court system and custody m o T Crimindi Bstice Act (YCJA), the reductions : 
have not been realized to the same extent fo “panel yout who are significantly over- 
represented in the youth justice system. Ting 2013- * 1 Aboriginal Youth accounted for 41% of all . 
" admissions to youth 2 s Poitwhile repre pnting 200 nes youth? population. The disparity 


aa Abo ac int youth iy wa T th di nced among females than 


With regard: ito victims, Abótiginal people,are severely over-represented in the criminal justice 
system as wéll*@verall, Abori à peoplesai e three times more likely than non-Aboriginal 
people to be victis, of crime, ali htwice as likely to be victims of violent crime. Aboriginal 
women and girls represent a Patt fularly vulnerable group; they are three times more likely. 
than non- Aboriginal worden te “experience violence and such violence results in more serious 
harm. The 1,181 reported of missing and murdered Aboriginal women, as of December 
2013 (RCMP report), also showed over- representation of Aboriginal women as homicide victims 


and as missing persons, relative to non-Aboriginal women. 


The precise ċauses of Aboriginal — € as offenders and as victims centres on . 
. broad themes such as: (1) the psychological impact of the legacy of past government policies 
including Aboriginal community dislocation, land loss and the family and community 
fragmentation resulting from the effects of colonization, including residential schools and 
similar policies; (2) profound philosophical and cultural differences between Aboriginal and 
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non-Aboriginal peoples, particularly in the area of criminal justice; (3) 

(4) socio-economic conditions among Aboriginal 
people that include low education levels, poverty, unemployment, a large number of single- 
parent families, residential overcrowding, lack of mobility, and alcohol and drug abuse, all 
aggravated by demographics in the form of a population bulge that is predicted to last for at 
least another 20 years in the age cohort (15-24) that has the highest statistical incidence of. 
criminal behaviour in Canada regardless of sex, ethnicity or region. 
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C) Criminal Law Approaches 


Aboriginal Courts and Gladue | 

In light of Aboriginal communitiés seeking to have increased discretion and autonomy in justice 
matters and to address underlying issues of trauma and victimization, several jurisdictions have 
worked with Aboriginal communities to create court models that respect Indigenous legal 
traditions while holding Aboriginal accused accountable. Exa ples include the Tsuu T'ina First 
Nation Peacemaker Court in Alberta and the Aboriginal Youth?Court in Toronto, where 
preliminary findings are positive. Justice Canada is conductings Gladue study to inform future 
discussions on what types of programs and services 

investments could be made. | 


Sentencing : : 

To date, there are no authoritative studies on the effect of the 65 mandatory minimum 
penalties (MMPs) in the Criminal Code and nine MMPs in the Controlled Drugs and Substances 
Act. Nor have studies been undertaken in recent years comparing Aboriginal and non- | 
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The greater the number of conditions on a release order, the greater the likelihood that the 
_ accused will breach one of these conditions, which can result in an additional criminal charge or 
administration of justice offence (AOJO).?? This is problematic for Aboriginal or other vulnerable 
populations for whom it is particularly onerous to comply with conditions, therefore increasing 
the likelihood of receiving an AOJO. A high percentage of charges dealt with in youth court and 
that result in custodial sentences are AOJOs, particularly breach offences. This is a particular 
issue of concern for children who are in care and in the UM criminal justice system, many er 
whom are Aboriginal. 


respectively, béfóre and after aicharge has been laid. Research indicates that offending by 


Aboriginal youth maysbe less liké y; to be dealt with through extrajudicial measures than 
offending by non- -AbOliBi pl y B. . ho ud 


15 AOJOs include but are not limited to failure to appear in court, breach of a probation order, being unlawfully at 
large, failure to comply with an order, and "other administration of justice offences" such as corruption and 
disobedience, misleading justice, and perjury. 


21 


000065 


Released under the Access to Information Act / 
Divulgé(s) en vertu de la Loi sur l’accès à l’information. 


, 8.14 
s.21(1)(a) 


À Confidential 
DRAFT — Revised September 17, 2015 


Conferencing . | 
Both the Criminal Code and the YCJA have provisions which allow for conferences (i.e., 


|; M measures 
provisions. In the YC/A, youth justice confere nice: take many forms, 
such as family group conferences, youth justic mittees ies, Sa or professional 
case conferences. | 3 


Individuals with neurocognitive diso 
held accountable more effectively if th iver thetmainstream criminal justice 
system and dealt with thro ernativern i “supports.i8 In the youth 

' "criminal justice systema ifi ictions an nmunitiessh eveloped Aboriginal-specific 
conferencing progr i | 


Support for Aboriginal Victims 


18 Consistent with Recommendation 34 from the Truth and Reconciliation Commission 
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Justice Canada has led and partnered with PTs and Aboriginal communities in addressing 
victimization in Canada. Through the Federal Victims Strategy (Policy Center for Victims Issues 
and Victims Fund), Justice Canada works closely with partners to advance policy and program 
activities in support of culturally responsive victims' services for Aboriginal victims of crime 
across Canada (e.g., project funding, policy programs, stakeholder engagement, knowledge 
exchanges). As well, Justice Canada is a key partner in the implementation of the Government 
of Canada Action Plan to Address Family Violence and Violent Crimes Against Aboriginal Women 
and Girls. Additionally, Justice Canada led the development of the Victims Bill of Rights and the 
' Protection of Communities and Exploited Persons Act, both of, awhich may benefit Aboriginal 


victims of crime. | s P q 


province and territory, and many successes achie fed there are stil iPbignificant gaps in victims 
UN 
services across Canada (i.e., in some communifigsthere are no victi Services. and in others 


nes 


there is limited access to culturally responsive Victims services) 


SS EN iN 
Child Advocacy Centres (A), across Can i1 are "ÜBütuineting t hexinvestigation, prosecution 
and treatment of child di se aiid, provide B bil frien ls savironmiént for victims and their 


E : 
families. Many cent 4 e T Sto deliveBeulturally appropriate services 


for Aboriginal victims Shei fam ries or have m ways iai integrate culturally competent 
SS 


their services. A 
Se SSS 


practices and d policies into 


4. Conclusion and next steps 


A relationship reset between the Government of Canada and Aboriginal people requires a 
change of culture and collective efforts. Heightened pressures from all Canadians, especially 
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since the release of the Truth and Reconciliation Commission's Summary Report, with — s.23 


continued calls for a national inquiry on missing and murdered Aboriginal women and girls, and 
given that Aboriginal youth are the fastest growing segment of the population, are just a few of 
the many drivers that require the Government of Canada to act now. The Aboriginal Justice 
Plan is an important and essential first step to establish a way forward to attain this goal. 


. This Aboriginal Justice Plan weaves a thread between Justice Canada's dual roles (Attorney : 
General of Canada and Minister of Justice) to strengthen the Department's leadership within. 
the Government of Canada on Aboriginal justice. Justice Canadatis uniquely situated to draw 
together its federal partners in a whole-of-government appfeach to improve the relationship 
with Aboriginal people and to help Aboriginal people imp Ne ‘conditions in their communities. 
Justice Canada can leverage its FPT partnerships and fake Fish her stakeholders to support 
these goals. It can also develop new partnershipsiforexample across federal departnients, with 
the private sector and with the non-profit = 4 k 

A strong Justice Canada voice is needed to change e Goveffitnent of Cans ‘discourse on 
Aboriginal issues, including to spealdiom the perspéctivgof Aboriginal interestS?not just to 
respond to them. Justice Canada cana QW a culture*ér ange whereby the law is used to 
inform the Government of Canada polie agen ginstead ofthe, law being used as a substitute 
for policy making. The law N paratters for: . 


within those parameter oL eres Agatvity andi + . nds Mec e Other government 


Seti is possible, but there is much room 
URS SHOR 


` departments can b ÉAVised to o Cüfisider the bè ndi or makiaiterade- offs, such as accepting 
increased legal risk to Etain better societal M. mes. 
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éMore proposals could be added to this document as dtseaissioins on 
Aboriginal issues continues 


4 
art 


24 


000068 


